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Estate and Gift Taxes Reunited,
Estate Planning for 2011
& Voices of 2010
By Robert L. Moshman, Esq.

The band is getting back together!
No, we are not referring to the exciting possibility that
the Swedish group ABBA (who broke up in 1982) might
get back together, though Ladbrokes has posted odds of
66:1 that ABBA will perform at Prince William and Kate
Middleton’s wedding in April.
It is the rejoining of the Federal estate and gift taxes that

“Reunited and it feels so good
Reunited ‘cause we understood
There’s one perfect fit
And, sugar, this one is it
We both are so excited
‘Cause we’re reunited, hey, hey”
—Peaches & Herb

2010 and had previously had a top rate of 45% in 2009.

2009

2010

2011

Top rate of 45%

Tax repealed

Top rate of 35%

Exemption of
$3.5 million

Estates of
decedents dying in 2010 are
able to elect
to apply estate
tax under 2011
rules

Exemption of $5
million
Unused portion
of exemption is
“portable” and
can be used by a
surviving spouse

The same 35% top rate applies to 2012. The $5-million
exemption is indexed to inflation for 2012. If Congress
fails to act, the estate tax will return to its 2001 levels
of a $1-million exemption and a top rate of 55%, as well
as an additional 5% surtax for estates exceeding $10
million, up to $17,184,000.

is noteworthy. The two taxes had been part of a unified
system from 1976 through 2001.
Now reunited for at least a two-year reprise during 2011
and 2012, the two taxes are once again working hand in
glove, and it feels like a perfect match. In fact, the estate
and gift tax duo work in tandem; when coordinated with
the generation-skipping transfer tax, the collaborative
synergy is as delightful as…ABBA.
Let’s review the new rules and the cost of living
adjustments for 2011 that apply to strategic areas of
financial planning.

The New Estate Tax
Changes have arrived for 2011 under the Tax Relief,
Unemployment Insurance Reauthorization, and Job
Creation Act of 2010. Among them, the top Federal estate
tax rate for 2011 is 35%. The tax had been repealed in

The Gift Tax
2009

2010

2011

45%

35%

35%

$1-million
lifetime
exemption

$1-million
lifetime
exemption

$13,000 annual
gift tax exclusion

$13,000
annual gift tax
exclusion

$5-million
lifetime
exemption per
person or
$10 million for
spouses
$13,000 annual
gift tax exclusion

The annual gift tax exclusion of $13,000 per donor
($26,000 with gift splitting by spouses) has been the
one consistent rule for 2009, 2010, and 2011. The 35%
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top rate from 2010 has continued into 2011 as well. The
main change now is the $5-million lifetime exemption,
which is coordinated with the estate tax. If utilized on
lifetime gifts, the exemption is exhausted and would not
be available for estate tax purposes.

The Stepped-Up Basis
Three sets of rules apply for a decedent who died while
owning appreciated property in 2009, 2010, and 2011.

2009

2010

2011

STEPPED-UP
BASIS

CARRY OVER
BASIS

STEPPED-UP
BASIS

In conjunction
with $3.5 million
estate tax
exemption

with a slight
step up for ﬁrst
$1.3 million of
gains for nonspouse and
$3 million of
gains tranferred
to a spouse OR

In conjunction
with the new
Federal estate
tax and an
exemption of $5
million

tax exemption of $5 million and the application of the
stepped-up basis.
For very large 2010 estates, the tax consequences of the
alternatives would have to be weighed. If there would be
a large estate tax by applying 2011 taxes, then it would
probably make sense to avoid the tax and work with the
capital gains in other ways.
Appreciated assets can be used to make charitable gifts
or can be transferred to family members when the assets
drop in value. Assets can be made subject to discounted
valuations. And then there is the ultimate trump card.
Knowing that the stepped-up basis has returned, having
the same asset that has a low carryover basis from a
2010 estate remain in a family member’s estate until a
subsequent death will eventually achieve the stepped-up
basis after all.
For those 2010 estates that chose the zero estate tax and
carryover basis approach, there is, in fact, a partial step
up in basis that applies anyway for the first $1.3 million
of capital gains that is transferred to a non-spouse and
the first $3 million of capital gains that is transferred to
a spouse.

Wait…What?
traditional step
up under a transitional election
but with imposition of Federal
estate tax at
2011 levels

This is about as ugly a mess as Congress has created
in a long time. The simple portion to remember is that
the stepped-up basis that applied for many years is still
in place. Congress has tried and failed to eliminate the
stepped-up basis before, but it is a complex issue that
has once again proven impossible for Congress to solve.
Thus, we have the traditional stepped-up basis in place
for 2009 as well as 2011.
For 2010, a new carryover basis arrived in conjunction
with the repeal of the estate tax. But with the return to
the estate tax, Congress has wisely provided a transitional
rule to allow estates of decedents dying during 2010 to
elect to apply 2011 rules. That would mean an estate

What had been the phasing out of the estate tax as part
of estate tax repeal has become, in hindsight, the prelude
to a highly reformed estate tax with a higher exemption,
lower tax rates, and portability for unused exemption
between spouses.
Not to be a Debbie Downer, but after nearly a decade of
waiting for a potentially apocalyptic return to 55% estate
tax rates and a $1 million exemption in 2011, Congress
finally stepped in at the last minute…but forgot to defuse
the time bomb! In fact, they have reset it, and we’ll face
the same predicament in two years. So the current good
feeling that we have returned to sense and order for the
transfer tax system of the United States is limited to the
next 24 months. After that, the time bomb of returning to
pre-2001 rules is set to go off all over again.
It is a guessing game of how Congress will go forward,
but bear in mind that during the mid-term election of
2010 the estate tax was held hostage, along with other
expiring tax laws. The same could easily occur during the
Presidential election of 2012, and the lame duck session
of November and December 2012 may well have to
decide whether to extend the estate tax system that has
been set up for the next two years. Most likely, they will.
But can you count on it?
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five years prior to loss of citizenship, up from $145,000
for 2010.

Tax Thresholds for 2011
SOCIAL SECURITY: For the second year in a row, there will
be no cost of living increase in Social Security benefits.
• INFLATION CONTEXT: Gasoline prices peaked at more
than $4 per gallon in 2008 and fell to an average of
$2.50 per gallon in 2009. With lower energy costs, there
was actually negative inflation, also known as deflation.
As a result, there was no cost of living increase for Social
Security payments in 2010 or in SSI benefits. This was
the first time in 35 years without an increase. The year
2011 is now the second time because the cost of living
adjustment is based on the consumer price index as of
the third quarter of the year. Although there was inflation
during 2010, there was no increase from the third quarter
of 2008 through the third quarter of 2010. Note: Gas
prices rose at the end of 2010, and the consumer price
index rose for the fourth quarter of 2010.
SOCIAL SECURITY WAGE BASE: The first $106,800 of
income is subject to Social Security tax withholding for
2011. This is the same as 2010 and 2009. This rose from
$102,000 in 2008. During 2009 and 2010, the FICA
rate had remained at 7.65% for employees (consisting of
6.2% for Social Security and 1.45% for Medicare).
WITHHOLDING TAX HOLIDAY: On December 17, 2010,
President Obama signed a Social Security tax break that
takes effect in 2011 and provides a 2% tax holiday for
one year that applies to employees. Beginning in January
of 2011, an employee’s share of withholding for Social
Security taxes will be 4.2% (instead of 6.2%).
INCOME TAX BRACKETS: Tax cuts that were supposed to
expire in 2011 were extended by Congress for the next
two years. As a result, the same income tax levels that
applied in 2010 (10%, 15%, 25%, 28%, 33%, and
35%) will continue to apply in 2011 but with slight
upward adjustments for the specific dollar amounts.
The top rate of 35% kicks in at $379,150 (up from
$373,650) for unmarried individuals, as well as those
married filing jointly. For estates and trusts, the income
tax ranges from 15% for amounts under $2,300 and 35%
for amounts exceeding $11,350.
STANDARD DEDUCTION: The standard deduction for single
persons is $5,800, up from $5,700, and for married
filing jointly is $11,600, up from $11,400.

FOREIGN EARNED INCOME: The exclusion for foreign earned
income for 2011 is $92,900, up from $91,500.
KIDDIE TAX: For 2011, a child’s gross income must be
more than $950 but less than $9,500 to be subject to
the “kiddie tax.” The alternative minimum tax exemption
for a child for whom the “kiddie tax” applies under
section 1(g) is $6,800, up from $6,700 last year.
TOP ESTATE TAX RATE: The top Federal estate tax rate
for 2011 is 35%. The tax had been repealed in 2010
and had previously had a top rate of 45% in 2009. If
Congress fails to act, the estate tax will return in 2013
with a top rate of 55% and an additional 5% surtax for
estates exceeding $10 million up to $17,184,000.
ESTATE TAX EXEMPTION: With the return of the Federal
estate tax, the exemption has also returned. However,
the exemption is now larger and portable. The exemption
is $5 million for 2011 and will be indexed for inflation
starting in 2012. The exemption is also portable, in that
the unused portions of the exemption can be utilized by
a surviving spouse. Prior to 2011, there was no estate
tax for 2010, but in 2009 the estate tax exemption had
reached $3.5 million, up from the $2-million exemption
that applied in 2006 through 2008.
GENERATION-SKIPPING TRANSFER TAX: The GST tax
remains tied to the estate tax and is therefore back with
a $5 million exemption and a 35% top rate for 2011 and
2012.
GIFT TAX: The annual gift tax exclusion remains at
$13,000 in 2011. The lifetime exemption is $5 million
and is now unified with the estate tax.

Sources: Rev. Proc. 2011-12, Rev. Proc. 2010-40. For
2011 retirement related rates, see IR-2010-108.

Voices of 2010
Many well-known people departed in 2010. Here is a look
back at selected quotes.
“Love means not ever having to say you’re sorry.” —Erich
Segal, Love Story

EXPATRIATES: For expatriation, the threshold limit for
2011 is an average of $147,000 of net income tax for the
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“It’s been my experience that every time I think I know
‘where it’s at,’ it’s usually somewhere else.” —Blake
Edwards

“My wife says that my tombstone will read, ‘Here lies Mr.
C, who used to be Mr. B.’ So I think that’s probably what
I’ll be remembered for.” —Tom Bosley, from Happy Days

“I will never have a heart attack. I give them.”—George
Steinbrenner
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“Whenever I’m not sure about something, the ethics of
something, the question I ask myself is, ‘What would
Murrow have done? What would Murrow say?’ It seems
strange after all these years that I still have him as a
kind of symbol and an emblem to live by, but I do.” —
Daniel Schorr

“Our ideals of freedom, set forth and realized in our
Constitution, are our greatest export to the world.” —
Robert Byrd

”I may be a dumb blonde, but I’m not that blonde.” —
Patricia Neal

“I stand fearlessly for small dogs, the American Flag,
motherhood, and the Bible. That’s why people love me.”
—Art Linkletter

“They gave me away as a prize once— a win-Tony Curtisfor-a-weekend competition. The woman who won was
disappointed. She’d hoped for second prize— a new
stove.” —Tony Curtis

“I can’t change the direction of the wind, but I can adjust
my sails to always reach my destination.” —Jimmy
Dean. Author of autobiography, “30 Years of Sausage,
50 Years of Ham.”

“Joey, do you like movies about gladiators?”—Peter
Graves, from the movie “Airplane.”

“If ‘ifs’ and ‘buts’ were candy and nuts, wouldn’t it be a
Merry Christmas?” —“Dandy” Don Meredith

“Excuse me stewardess, I speak jive.” —Barbara Billingsley,
from the movie “Airplane.” Billingsley also played June
Cleaver in Leave It To Beaver.

“Don’t know why there’s no sun up in the sky,
Stormy weather since my man and I ain’t together
Keeps raining all the time, the time.”—Lena Horne

“Surely you can’t be serious.” He responds with a curt, “I
am serious. And don’t call me Shirley.” —Leslie Nielsen.
Note: In several interviews, Nielsen later reflected on
the significance of the comedic line: “I thought it was
amusing, but it never occurred to me that it was going to
become a trademark. It’s such a surprise.” The exchange
was #79 in the top 100 movie quotes ranked by the
American Film Institute.

“Anyway, I keep picturing all these little kids playing some
game in this big field of rye and all. Thousands of little
kids, and nobody’s around—nobody big, I mean—except
me. And I’m standing on the edge of some crazy cliff.
What I have to do, I have to catch everybody if they start
to go over the cliff—I mean if they’re running and they
don’t look where they’re going I have to come out from
somewhere and catch them. That’s all I’d do all day. I’d
just be the catcher in the rye and all.” —J.D. Salinger

“I
stand
fearlessly
for
small
dogs,
the
American Flag, motherhood and the Bible.
That’s why people love me.” —Art Linkletter
“A woman’s heart is a deep ocean of secrets.” —Gloria
Stewart, actress in Titanic. She also once said, “When I
graduated from Santa Monica High in 1927, I was voted
the girl most likely to succeed. I didn’t realize it would
take so long.”

Robert L. Moshman is an attorney specializing in estate
planning and administration in New York and New Jersey
and has also served in local government as the Mayor
of West Milford, New Jersey. Along with the Estate
Analyst, he has been writing articles about estates,
financial planning and investments for 25 years. He
is not affiliated with Aston Asset Management LP and
his views do not necessarily reflect those of Aston.
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