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Surviving the Great Consternation
Investing and Elder Care in the Age of Recession
Robert L. Moshman, Esq.

“It’s a recession when your neighbor loses his job;

burst, the result was a recession based on deleveraging.

it’s a depression when you lose yours.”

The new recession is caused by the exact opposite
conditions. It arrives from the top down since governments
and banks are unable to stimulate investment and
spending. Businesses, investors and consumers are
reluctant to incur dept or spend which is causing the
economy to grind down to a crawl.

—Harry S. Truman

The time of the Great Consternation is upon us. The
reality of the next potential recession has gripped the
national psyche.
In summary: Our nation is grappling with economic woes,
layoffs, the debt ceiling, gridlock, a downgraded credit
rating, and global market turmoil. Just toss in a dash
of rioting in London for good measure and you have the
makings of quite an unpleasant stew.
Will this mean a major recession is upon us? When will
it happen? How bad will it be? What should everyone do?

The Great Recession (Again)
“If all the economists were laid end to end,
they’d never reach a conclusion.”
—George Bernard Shaw

This current time in history is, by general consensus, the
worst financial period since the Great Depression. The
domestic economy grew by 0.8% over the first six months
of 2011, and commentators have resumed a drumbeat
about double-dip recessions.

A Bit of Perspective
Things are not as bad as they appear. We are discussing
a recession and not a depression. For the United States,
having the nation’s credit rating reduced from AAA to AA+
by Standard & Poors is not on the list of signs for the End
of Days. Not all economists agree that the downgrading
was even warranted.
Recessions are cyclical, and we’ve had them before. In
fact, some analysts feel we are still in one large cyclical
downturn that began in December 2007 and that is still
running its course. The fact that economists eventually
figure out what everyone else already seems to know is
not a surprise either.
To the extent that reasonable people can anticipate
the next recession, there are some financial planning
opportunities to consider. Any time the direction of
markets can be predicted, there is a chance to plan
ahead.

If the dire predictions are causing a sense of déjà vu,
it may be justified by the fact that we only recently
experienced a major recession. When the stock market
dropped in early 2008, real estate values fell by 30%
about six months later. Now recession looms on the
horizon and some analysts forecast a 20% drop in real
estate values for 2012.

Planning Has Changed

However, the causes and conditions of economic rumblings
in 2008 differ from those taking place currently. In 2008
the trouble came from the bottom up with speculation
and easy credit fueling inflated real estate values and
floating stock market. People became over-extended on
credit based on bubble-based values. When those bubbles

Yet there are several differences in recession planning for
2012 that weren’t applicable in 2008-2009.

Whether the Recession of 2012 actually arrives on
schedule, arrives at all, or is considered part of a longrunning recession that began in 2007 or 2008 is really
academic for most people. If you are out of work and
struggling, knowing the specific mechanics of recession
isn’t helpful.

• Real estate values have fallen and could go lower.
• Gold prices are trading higher.
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• Federal estate taxation has been reinstated.
Real estate values dropped and then began recovering.
This broad statement is grossly oversimplified, of course.
Some types of real estate dropped by 35%, while others
were not as severely impacted. Commercial real estate
and residential housing experienced different impacts
and recovery times. The entire real estate bursting-bubble
phenomenon was more of a rolling pattern that focused
on inflated coastal values and dissipated in intensity as it
spread to the interior states.

POA should have clauses that allow for gifts to family
members, as well as transfers related to real estate,
Medicaid, and estate planning.

A Reprise of 2008
“Anyone who says we’re in a recession,
or heading into one—
especially the worst one since the Great Depression—
is making up his own private definition of ‘recession.’ ”

“It isn’t so much that hard times are coming;
the change observed is mostly soft times going. ”
—Groucho Marx

What has changed? There was a bubble prior to the
previous drop-off. On the other hand, an inventory of
foreclosed properties and short sales is depressing values.
As a result, there are predictions of a 20% decline in
value for certain types of real estate during 2012. To be
forewarned is to be forearmed.

—Commentator Donald Luskin, the day before Lehman
Brothers filed for bankruptcy, The Washington Post,
September 14, 2008.

The October 2008
“Timely Strategies
useful information
is a section of that
current context.

issue of The Estate Analyst, entitled
in Down Markets,” provided some
that remains applicable today. Here
article that has been updated for the

Making Lemonade
Elder Law Issues
Hard times are brutal for the elderly, and the context of
repeated recessions has made the situation considerably
worse. Reverse mortgages were once a lifeline of senior
citizens who where house rich and cash poor. With lenders
absorbing vast numbers of homes that have dropped in
value below the amounts of their mortgages, the rules for
obtaining a reverse mortgage have been restricted.
The return of the stepped-up basis for assets held at death
provides another planning consideration—but not one
that has application for most estates. For most people,
a family home that has dropped in value will have less
appreciation than the $250,000 exclusion ($500,000 for
those who are married) that applies to primary residences.
For those who can anticipate the need for Medicaid in
the future, liquidating assets five years in advance in
preparation may result in some future capital gains, if
assets are transferred during life to a family member. This
is weighed against the likelihood of requiring Medicaid
and having liens placed on a home that has not been
transferred more than 60 months prior to the Medicaid
application.
Changing estate and gift tax rules and market conditions
have made planning dynamic, and the basic Power of
Attorney document should be fortified to enable agents
to be more proactive as laws change. The modern

Brother, can you paradigm? As times change, the model
for financial planning needs to adjust. In the current
situation, there are risks and rewards from various
strategies, so consider the following options with caution.
CLASSIC MARKET PLAYS: Suppose the market has a
partial recovery, but you feel that it has not yet hit
bottom. Taking a bearish outlook, you could “sell short,”
i.e., borrow a security and sell it now, anticipating
repurchasing the stock and repaying the lender in the
future when the stock is lower. This strategy loses if the
stocks involved recover during the period of time that is
covered. The opposite of this strategy is to go long and
bet on particular stocks—and the market in general—
going up over time. This is a less risky approach because
there is more opportunity and time for investments to
recover. Still, certain investments may be problematic.
Certain sectors of the business world can change, due to
technology or other factors, and may never recover. The
shakeout in the dot-com market is an example. Many
businesses were launched, but not all could survive.
OFFSETTING GAINS AND LOSSES: This perennial year-end
stratagem is so obvious and reliable that it could be
overlooked as a familiar part of the scenery. That would
be a mistake because it is especially valuable this year.
There are stocks that have tanked and won’t recover for
years, while there are other stocks that have fallen with
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the rest of the market but are fundamentally sound and
will recover rapidly. Why hold on to long-term losers in a
portfolio when there are faster rides back to the top? And
if there are holdings that show a gain but are not going to
continue upward, this is the time to take those gains and
offset them with losses. When selling offsetting losers and
winners, the net result is to offset capital gains and leave
the investor with cash to reinvest, so as to take advantage
of market bargains.
CASH IS KING: Even in a portfolio without offsetting losses,
there may be motivation to sell stocks that have peaked
and pay capital gains now when rates are relatively low,
in anticipation of higher capital gains rates in the future.
The additional motivation is that the proceeds can then
be used to take advantage of market bargains.
LEGAL WASH SALES: You want to sell securities at a loss
right now, but you also want to keep them because they
will go back up in value. The law does not allow the
investor to simply sell a stock, claim a loss, and then
immediately repurchase substantially the same stock. You
have to wait 30 days (before or after a sale). This doesn’t
mean one is out of options. There are usually comparable
securities from the same industry that can be used as a
replacement stock. And if one times a sale carefully and
keeps track of the 30 days, it is often possible to comply
with the 30-day rule without changing one’s position
much. Increased value over time is the object, not just
over 30 days.

Traditional Techniques
GIFTS AND TRANSFER TAX STRATEGY: The annual gift tax
exclusion, currently at $13,000 for 2011, is available
each year, but if it is not used by the end of the year, it
is forfeited for that year. The lifetime gift tax exemption
had recently been holding at $1 million prior to the
reinstatement of the estate tax, but the lifetime gift tax
exemption is now $5 million for 2011 and 2012 and is
coordinated with the $5 million estate tax exemption.
Note: Lifetime gifts to grandchildren (or unrelated persons
more than 37.5 years younger than the grantor or donor)
exceeding $1 million (as indexed for inflation—an
amount between $1.3 million and $1.4 million) could
trigger a generation skipping transfer tax.
Taxable estates should not lose the opportunity to
easily transfer out of the estate without transfer tax
consequences on a cumulative basis. Gift splitting and
multiple beneficiaries can be used to maximize tax-free
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gifts. Making such gifts years in advance also helps
keep all future appreciation on such assets out of the
transferor’s taxable estate.
INCOME AND DEDUCTIONS: The timing of income and
deductions can be adjusted based on the circumstances.
For example, when income is very high in the current
year, it would generally make sense to postpone some
of the income and accelerate any deductions. Bunching
deductions in a particular year so as to have deductions
exceed the 2% of income threshold can be useful as well.
INCOME AND ESTATES: The income tax liabilities of estates
and the beneficiaries of estates should also not be
overlooked. When beneficiaries are in lower tax brackets
than the estate, it may be possible to have distributions
of income to beneficiaries so that the estate avoids
income for the current year, even though the income is
not reported by beneficiaries until the following year.
Distribution of certain capital gains to beneficiaries
who have offsetting losses can also be effective. To
be in a position to utilize such strategies, however, an
executor would first have to determine the cash needs
of beneficiaries and project taxable income (and tax
brackets) for the estate, trusts, and heirs.
AMT AWARENESS: Accelerating the recognition of a loss
can offset capital gains, but beware the Alternative
Minimum Tax (AMT).
INVESTMENT TECHNIQUES: Selling under-performing
stocks is one way to convert a paper loss into a loss that
can be used to offset gains. It is even possible to replace
losing positions with similar assets, thus recognizing the
loss but maintaining the portfolio mix that is preferred.
But a word of advice: Investing is a long-term art and
science. Don’t rush decision making or invest solely for
short-term circumstances. There will be more investing to
be done next year.

Timely Strategies Re §7520
The Applicable Federal Rate (AFR) or §7520 rate is the
rate of return that the IRS assumes taxpayers will realize
on an asset. The value of annuities, life estates, term
interests, remainders, and reversions for estate, gift, and
income tax purposes is determined under Code Section
§7520. If the actual return turns out to be higher, the
additional income passes to heirs free of additional
transfer taxes.
When the §7520 rate is relatively low, such as now, there
is more incentive to consider split interest strategies,

PAGE T H REE

Estate Analyst

such as the Charitable Lead Trusts (CLATs) and Grantor
Remainder Annuity Trusts (GRATs).
As we go to press, the §7520 rate has fallen to 2.2%. A
little context is needed here. The §7520 rates remained
above 6.0% from their inception in 1989 through the
end of 1998. Rates peaked at 11.6% in May 1989.
Rates fell rapidly during 2001 and 2002 as the Federal
Reserve Board lowered interest rates dramatically to spur
the economy, and rates “bottomed out” at 3.0% in July
2003. Rates climbed back up to 6.0% and above in
mid-2006 and again in mid-2007. In 2008, the rates
fluctuated from 3.2% to 4.4% and have since dropped
even lower.
Given this backdrop, rates of 2.2% have to be considered
relatively favorable for making future interests less
expensive to transfer if one believes that higher interest
rates will apply in the future (after 2013). And there
is some logic to anticipating higher interest rates in
the future because there are economic cycles (we are
currently in one of the economic lulls) and because
inflation will prompt the Federal Reserve to increase rates
in the future.
A Charitable Lead Trust makes a charitable gift up front
in the form of an annuity or unitrust that is paid to a
charity for a term of years. The remainder interest is a
taxable gift that is valued when the trust is established.
When interest rates are low, the gift tax on the remainder
is reduced. This is true even though the actual rate of
return may turn out to be much higher than the assumed
rate under §7520. A much larger remainder will reach
the beneficiaries free of transfer tax. For the charitably
inclined donor, this presents a great opportunity to
accomplish these multiple purposes.
• Making a gift that helps a charity immediately
• Keeping valuable property in the family for the future
• Minimizing transfer taxes on the remainder interest
• Keeping all future appreciation on the transferred
property out of the donor’s taxable estate
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personal residence, with a retained life estate, can be
especially favorable while interest rates are low. Such an
arrangement enables the donor to remain in the personal
residence for the rest of the donor’s life. The donor is
entitled to an income tax deduction for the value of the
remainder interest.
Note: While some strategies benefit from low interest
rates, there are other strategies that suffer when rates are
low. Some of these strategies may have to be postponed
on a case-by-case basis. For example, a charitable gift
annuity or a charitable remainder annuity will provide
the donor with a smaller income tax deduction when
rates are low. Unitrusts, however, are not affected by
changes in interest rates.
Another issue to be aware of is the requirement that
with charitable remainder annuity trusts, the charitable
remainder must be at least 10% of the value of the
assets transferred to the trust. There must also be no
more than a 5% chance of the trust being exhausted
before the remainder interest vests. And for charitable
gift annuities, the value of the annuity must be less than
90% of the value given to the charity in return for the
annuity. Low interest rates can make it difficult to meet
these tests.

“The things that will destroy America
are prosperity-at-any-price, peace-at-any-price,
safety-first instead of duty-first, the love of soft living,
and the get-rich-quick theory of life.”
—Theodore Roosevelt

Robert L. Moshman is an attorney specializing in estate
planning and administration in New York and New Jersey
and has also served in local government as the Mayor
of West Milford, New Jersey. Along with the Estate
Analyst, he has been writing articles about estates,
financial planning and investments for 25 years. He
is not affiliated with Aston Asset Management LP and
his views do not necessarily reflect those of Aston.

Note that there is no income tax deduction with the CLT.
However, the income from the property goes directly to
the charity and is not taxed as income to the donor in
the first place.

Preferred Strategies
In addition to CLTs, the gift of a remainder interest in a
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